CHAPTER ONE
INTRODUCTION

Background of the Study

Constitution is a fundamental political and legal document of a nation promulgated to
exercise sovereignty. It sets up framework of the government and defines how it
ought to operate. It declares certain rights for citizens and also provides procedures
and means for protection of their rights. The principles of democracy, rule of law,
human rights and social justice have become universal phenomena today which are
guaranteed through the constitution. As Meena and Bhattacharjee (2016) proclaim,
"Constitution remains guiding principle that modules a nation as per the dreams and
aspirations of the people of specific country™ (p. 19). However, the constitution is
defined from different angles.

At one point, Aristotle conceptualizes constitution as "the way of life, the state has
chosen for itself" (Quoted in Mukharjee and Ramaswamy, 1999, p. 121). Similarly
C.F. Strong defines Constitution as "a collection of principle according to which
power of government, the right of the governed and the relation between two are
adjusted™” (1973, p.10). Likewise, Ivor Jennings with reference to to the legal practices
in the British system, remarks: "If the constitution consists of institutions and not of
the paper that describe them, British constitution has not been made but has grown-up
and there is no paper"” (1963, p.8). Unlike Jennings' version of the unwritten
constitution in the British system, K. C. Wheare and Hood Phillips define the term
constitution that is used to "denote all written and unwritten principles regulating the
administration of the state” (Quoted in Law Study Help, 1996, p.1). Another scholar
Dieter Grimm (2016) provides two different meanings of constitution, "Firstly, the
word refers to the nature of a country with reference to its political conditions.
Secondly, Constitution refers to a law that concerns itself with the establishment and
exercise of political rule” (2016, p. 3). This definition emphasizes on the empirical

and normative concepts of governance.

From the above definitions, constitution is understood as a body of rules whether it is
written or unwritten that determines organization of the state as well as the

relationship between the government and the governed. Constitution can be written or



unwritten, enacted or developed, rigid or flexible, unitary or federal, monarchical or
republican, presidential or parliamentary, aristocratic or democratic. Ideological
nature, organizational mechanism and distributive people's verdict, statutory
instruments of parliament, judicial precedents or interpretation of courts decisions,
conventions and customs, international conventions, treaties, academic works of
eminent jurist and political scientists can be taken as the sources for the formulation
of a constitution. Whatever the kind and source it could be, it legitimizes state powers.
And, fundamental rights are considered as the main thrusts of democratic

constitutions which guarantees human rights as well.

Fundamental rights are generally considered as human rights. Fundamental rights are
not the readymade gifts of the state rather they are inherent rights as Bhattarai (2073)
argues: "It can be said that all fundamental rights fall under human rights but not all
human rights are written as fundamental rights. Therefore, fundamental rights are
constitutionally guaranteed human rights” (p.72). Human rights are those basic rights
to which a human being is entitled. These are natural rights that a state needs to
protect. Simply, for the sake of survival, every human being needs minimum rights
regarding to namely food, clothes and residence. The Universal Declarations of
Human Rights (UDHR) 1948, has proved to be a landmark document that recognizes
a world in which all human beings enjoy the rights, such as freedom of speech and
belief, freedom from want and freedom from fear to the people of the world which are
the higher aspirations of all human beings. This document has bagged the consensus
from all parts of the world. It has its roots in religions, cultures and philosophies
across the world. In that sense, it represents a global agreement on the set of standards
required for the achievement of a more equitable and egalitarian world where every
human being can live and grow with uninterrupted right and dignity. The law of the
land envisages the provision of fundamental rights. Every state is itself entitled as
welfare state. The major indicator of a welfare state is its obligation and
accountability to articulate the human rights as fundamental rights in the constitution
and their sincere execution. Fundamental rights are related with the concept of
individual freedom. They emphasize on the principle of supremacy of law. The states

codify these rights in their constitutions in the name of fundamental rights.



Magna Carta (1215) has been hailed as the written source of the fundamental rights,
equality before law, the right of the personal liberty, the right to property and the right
of free movement (Turner, 2003, p. 2). Similarly, Petition of Rights of 1628 is another
key document in the history of fundamental rights. It safeguarded the liberties of the

people by securing the supremacy of the law. Dahal (2049) puts:

Bill of Rights 1689 which famously declared 'no taxation without
representation’ and Act of Settlement of 1701are seen as complementary
charter to the Bill of Rights which are taken as a milestone in the development
of fundamental rights. Although Great Britain has no written constitution but
the fundamental rights have been better protected by court in accordance to ...
charter and rights. (p.110)

UDHR (1948) had declared many fundamental rights for human beings. This
Declaration was ratified by the UN General Assembly on 10 December 1948.
Coincidently, the first constitution of Nepal was also promulgated in the same year
1948, under the Rana regime. Since then, Nepal has promulgated seven different
constitutions; the Government of Nepal Act, 1948, the Interim Government of Nepal
Act, 1951, the Constitution of the Kingdom of Nepal, 1959, the Constitution of Nepal,
1962, the Constitution of the Kingdom of Nepal, 1990, the Interim Constitution of
Nepal, 2007 and the Constitution of Nepal (2015), (Bhandari, 2016, p. 49). This
indicates that Nepal has been passed through a long history of constitution making

and implementing process in its political history.

Nepal has passed through various political upheavals in its history such as oligarchy,
democracy, authoritarian and republican system. All of the constitutions made so far
have the provision of fundamental rights. For instance, the Government of Nepal Act
1948 part 2, the Interim Government of Nepal Act 1951 part 2, the Constitution of the
Kingdom of Nepal 1959 part 3, the Constitution of Nepal 1962 and the Constitution
of the Kingdom of Nepal 1990 in part 3 (Tripathi, 2002, pp.15-120). Similarly, the
Interim Constitution of Nepal 2007 and the Constitution of Nepal 2015 have also the
provision in the same part. The provisions of fundamental rights are gradually added
in one after another constitution (Singh, 2016, p.47). Thirty-one fundamental rights
have been incorporated by the constitution of Nepal 2015 part 3, article no. 16 to 46

(pp. 9-26). In this way the provisions of fundamental rights have been incorporated in



the constitutions of Nepal’s political history. Constitutional development of Nepal has
also some kind of relationship with the constitutional development in other countries
in the world including India.

When India gained independence on August 15, 1947, the constituent assembly of
India, made up of elected delegates, was tasked with drafting a constitution for the
country. Fundamental rights were included in the first draft of constitution in
February 1948, the second draft on 17 October, 1948 and the third and final draft on
26 November, 1949, by a drafting committee. The new constitution, promulgated on
26" January 1950, which proclaimed India as "a sovereign socialist secular
democratic republic” (Sharma, 2017, p.55) now consisting of 28 states each with
substantial degree of control over its own affairs, and 7 less fully empowered union
territories (Constitution of India, Schedule, One) with 395 articles 8 (Later 11)
Schedules, and numerous amendments. It is the longest and more detailed constitution
in the world (Kapur and Mishra, 2010, p. 63). For the purpose of securing justice,
liberty and equality for all Indians the Constitution of India adopts two distinct
concepts- democracy and socialism at a time though they are mutually contradictory
(Sharma, 2017). In the real sense, democracy emphasizes on individual freedom
whereas socialism stresses on collective ownership. Acharya (2008) holds his view on
the nature of Indian constitution amusingly, “the constitution includes a detailed list of
fundamental rights, a lengthy list of 'directive principles' of the state policy and much
shorter list of the ‘fundamental duties’ of the citizen™ (p. 365). This shows that Indian

constitution has provisions of wider fundamental duties and rights.

The provision of fundamental rights articulated in part 3" of the Indian constitution
guaranteed basic civil liberties such that all Indians can lead their lives in peace and
harmony as citizens of India. These include individual rights common to most liberal
democratic system (Singh, 2017), such as equality before law, freedom of speech and
expression, freedom of association and peaceful assembly, freedom to practice
religion, and the rights to constitutional remedies for the protection of civil rights by
means of writs such as habeas corpus. Violations of these rights result in punishments
as prescribed in the Indian penal code subject to discretion of the judiciary. On
constitutional embodiment of India, Brij K. Sharma asserts that the constitution

focuses on the six fundamental rights. They are right to equality, right to freedom,



right against exploitation, right to freedom of religion, cultural and educational rights
and right to constitutional remedy (Sharma, 2017, p.75). Thus, there is wider coverage

of fundamental rights in the constitution of India.

In this context, it would be interesting to compare the constitutional provisions
between and among constitutions. This study has compared the constitutional
arrangements of fundamental rights articulated in the constitution of Nepal, 2015 and
the constitution of India 1950.

Statement of the Problem

The Constitution of Nepal 2015 and the Constitution of India 1950 were produced of
and adopted by the Constituent Assembly (CA) of respective country reflecting
commitments and determination on many national and international forums. The idea
of a Constituent Assembly in Nepal dates back to the 1950s when the country was, for
the first time, entering into democracy, after the end of 104-year old autocratic Rana
rule. However, it was not until fifty-eight years later that Nepal started drafting a
constitution through an inclusive and participatory CA after the election of a couple of
CA in 2008 and 2013 (IDEA, 2015, p.1). Although the constitution was drafted
through CA, the preamble of the Constitution of Nepal does not adequately represent
the commitments to equality, dignity and human rights. However, it enlists the
liability to human rights alongside other goals such as "independence of judiciary"
and "full freedom of the press” which in essence fail to recognize many of the listed

commitments under the human rights paradigm.

Nepal's Constitution of 2015 provides a long list of fundamental rights. It includes a
number of fundamental rights even not guaranteed by many developed countries.
Nepal has pledged to guarantee more fundamental rights in the constitution beyond
her capacity to fulfill them (NCWA, 2021, p. 55). Adhikari (2016) highlights
provision of part I11, Article 16 to 46, and he remarks: "there is a provision of
affirmative action for historically prejudiced or disadvantaged communities among
the others" (p. 72). It is incorporated under Article 18(3) of the constitution (LBMB,
2016, p. 12). Actually it is bestowed upon the constitutionally listed clusters.

The Constitution of India 1950 has encompassed the partial fundamental rights of the

Indian citizens. Right to property has shifted into constitutional rights from



fundamental rights. It has given less fundamental rights than Nepal's constitution (Jha,
2018, p.179). There are differences in the provisions of inclusiveness, citizenship and
property rights. Unlike in India, constitution of Nepal guarantees proportional
representation in all electoral bodies and assure social justice. Both the constitutions
were drafted through constituent assembly which declared themselves as secular

multiparty democratic republic countries.

The assurance of the fundamental rights in part 111 of the Indian constitution
represents a tectonic shift in constitutional philosophy from the Government of India
Act 1935. The Constitution of India 1950 part 11 has incorporated twenty
fundamental rights from article 14 to article 32 (Dalal, 2009, p.779). Then after it was
put in a wider governance structure, but with minimal protection to the governed.
"Part 111 replaces this notion of authority with a bidirectional vision of rights and
duties” (Choudhry, Khosla & Mehta, 2016, p.581). This indicates that there are both
similarities and differences in the constitution of Nepal and India in the provisions of
fundamental rights. It would therefore be significant to contrast the provisions in the
constitutions of countries with similar kind of political regime.

Moreover, the research efforts which have been made regarding the constitutional
provision of fundamental rights of the existing constitutions of Nepal and India also
do not focus on the gap highlighted here. Studies done so far in this aspect do not
compare the existing constitutional provisions. This study, therefore, explores the
similarities and differences comparing the provisions on fundamental rights in the
constitutions of Nepal and India. The following research questions have been

formulated to address the research problem identified here.

Research Questions

This study has compared the two constitutions based on the following questions:

1. What are the provisions of fundamental rights in the Constitution of Nepal
2015 and the Constitution of India 19507

2. How are the constitutional provisions similar and different in terms of
fundamental rights incorporated in the Constitutions of Nepal 2015 and India
19507

3. How can the fundamental rights of the Constitution of Nepal and India 1950

be exmined from the liberal and post-modern theories?



Objectives of the Study

This study had the following objectives: Nepal and India both have put efforts to
prioritize the liberalism based democracy. The basement of their constitution
outgrowths is western medieval political philosophy. Concurrently, John Locke
(1689) indicates that the civil government can help people to gain the basic human
rights of health, liberty and possession (cited in Myers, 1999, p.630). It is often
argued that democracy and liberalism usually proceed instantly. Mellalli (2015)
asserts that "the Constitution of India is the largest in the world and oldest in South
Asia"(p. 10). The newly enacted constitution of Nepal has become the foremost
document to set 33 percent parliamentary seats reserved (Article 38) for women
across the South Asian countries. This is a major breakthrough (Jha, 2018, P.90). This
charter of Nepal claims as the bundle of fundamental rights and a model document for
inclusive governance. Each country has their own fundamental rights in their
constitutions. However, the nature of dimensionality and conformity shows the
variations.
1. To assess the constitutional provisions on fundamental rights in the
Constitution of Nepal (2015) and the Constitution of India 1950.
2. To identify and describe the similarities and differences in the constitutional
provisions of fundamental rights incorporated in the present Constitution of
Nepal and India.
3. To examine the provisions of fundamental rights of the constitution of Nepal

and India in liberal and post-modern inclusive democratic theories.
1.4. Justification of the Study

Democracy survives by giving equal opportunities to all citizens in all aspects.
Democratization also means by limiting the power of powerful and empowering the
weak. An assertive society at grassroots and effective management by commonsense
at the centre can do well democratizations (Panta, 2001, p. II1). This highlights on
how important democracy is. But this kind of provisions is determined through

constitutional provisions.

The trend of the constitutional development in Nepal till the abolition of monarchy

was a case of systematic conflict between the people's aspirations for democracy and



kings' ambitions for unlimited powers (Bhandari, 2016, pp. 68-69). The Constitution
of Nepal 2015 was enacted and embraced by the Constituent Assembly (CA) elected
for constitutional process for political/legal policy. However, it could not continue for

a long.

With the possibility of progressive realization, the new constitution of Nepal is
equipped with a long list of fundamental rights, including economic, social and
cultural rights (Naidu, 2016, P.10). Undoubtedly, as the part of right to remedy, these
rights can be claimed at the provincial high courts and supreme courts. For the
constitutional guarantee of inclusiveness and proportional representation, after
popular demands from marginalized communities' constitutional commissions were
created along with the National Human Rights Commission. If any discrimination
presents against rights of respective communities, obviously these commissions have
a mandate to receive complaints or recommend changes in laws, policies and

practices so as to assure their rights.

Under article 84 (1) (a) prospects the population and geography both shall be the basis
of constituency delineation. One-third women representation in parliament is
guaranteed under article 84 (8), rights of women as fundamental rights under article
38 (1), both 'spouses shall have equal rights in property and family affairs™ under
article 38 (6), rights of senior citizens under article (41) are attached as fundamental
rights (LBMB, 2016, pp. 22-24). The 2015 constitution approves ‘all languages given
by mother in Nepal shall be the national languages' which is "a unique provision of
new constitution” (Dahal, 2018, p.155). The present constitution of Nepal has
incorporated 31 types of fundamental rights under part 111 article 16 to 46. This study
examines the unique features articulated under this constitution and also reveals some

lapses for the attainment of the equality, liberty and freedom of the Nepalese citizens.

The constitution of India evolved through a long period of time and stood in present
form.Chakrabarty (2011) proclaims that "India's freedom was achieved basically
through a compromise with imperialists, thereby, handing over power to the
bourgeoisie” (p. 35). India moved through several constitutional and other landmarks.
Among others India Regulating Act of 1773 was the first step of the British
Government to control affairs of the East India Company (EIC). With Pit's India Act

of 1784 Indian affairs came under the direct control of the British Government.



Charter Act of 1853 for the first time introduced local representation. Central
Legislative Council (CLC) and Government of India Act of 1859 ended the rule of
East India Company (EIC) and the British crown started to rule in India directly. Later
Indian Councils Act of 1909 associated Indians with the executive council and
introduced communal representation in state affairs. Government of India Act of 1919
brought several changes in Indian society, introduced direct election for the first time
in India and gave voting rights to a few people on the basis of property tax or
education, separated provincial and central subjects, introduced bicameralism. In the
same way, Government of India Act of 1935 provided the basis for the establishment
of "All India Federation" and provincial autonomy. Ultimately in 1947, the British

Parliament passed the Indian Independence Act, 1947.

Accordingly, British rule ended and "declared India as an independent and sovereign
state from 15 August 1947 that divided British India into India and Pakistan and gave
options for the Indian princely states to join either India or Pakistan or to remain
independent” (Mellalli, 2015, pp.7-8). The elections of Constituent Assembly (CA)
were held in India in July 1946 even before the enforcement of the Indian

Independence Act, 1947 which led to the constitution making process.

The words of the preamble to the constitution have been borrowed from clauses 1, 5
and 6 of the objectives resolution. It contains the great purpose and principles laid
down in the constitution. The phrase "we the people of India" denote that it is
constitution of the people, for the people and by the people of India. In the Preamble,
the people of India strongly declared; "In our Constituent Assembly this twenty-sixth
day of November 1949 do hereby adopt, enact and give to ourselves this Constitution"
(Constitution of India, 1950, p.1). The Preamble declares India as an Independent

Sovereign Republic.

Under the part 111 (Article 12-36) the constitution makers have made a vast list of
human rights and fundamental freedoms in the name of fundamental rights. It has
adopted a number of human rights stated in the UDHR, 1948. These provisions of the
constitution are called the Magna Carta of India. The fundamental rights have been
made in the constitution in accordance with the trend of modern democratic thought.
They include certain basic and natural rights which are necessary to promote and

protect the human dignity of individuals. The fundamental rights mentioned in part 111
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of the Indian constitution, summarized by Dalal (2009), are: "Right to Equality
(Articles 14-18), Right to freedom (Articles 19-22), Right against Exploitation
(Articles 23-24), Right to Freedom of Religion (Article 25.28), Cultural and
Educational Rights (Articles 29-30) and Right to Constitutional Remedies (Articles
32-35)" (p.781).

The Part 111 of the constitution has guaranteed equality before law, equal protection of
law, freedom of speech and expression, protection of life and personal liberty,
freedom of religion, rights of minorities and a number of other fundamental rights.
For the enforcement of fundamental rights, a person may file a suit against the state.
However, state is authorized to impose some restrictions in the interests of society.
The constitution of India puts certain limitations, as Upadhyay (2014, p.26) states
"These limitations on fundamental rights are stated in the constitution itself. Any law
or executive action which violate Fundamental Rights be declared void".

Adhikari (2015) observes on fundamental rights of Nepal:

The Constitution of Nepal (2015) has introduced many changes in the
erstwhile constitutional system of Nepal. Apart from federalism, it
consolidates people's competitive multi-party democratic governance system,
civil liberty, fundamental rights, human rights, adult franchise, periodic
elections, complete press freedom and an independent, impartial and
competent judiciary, and the concept of rule of law, it embraces multi-ethnic,
multi-lingual, multi-cultural state based on diverse geographical specifics. (p.
57)

A term 'socialism oriented’ used in preamble is contested and controversial issue due
incorporation of liberal and socialist values at a time. The provision of the restrictions
of the fundamental rights under article 17 right to freedom remains ambiguous. In
Article 20 (2), it is not clear why a citizen of an enemy state is not under the
protection to the criminal justice. Inherently everyone is supposed to have this right.
Regarding the property right under article 25, expropriation and compensation of the
property is not considerably analyzed. Article 26, which ensures the right to religious
freedom, proselytize is prohibited which contradicts with freedom of religion and

secularism. Right to clean environment under Article 30 right to 'Social justice' under
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Article 42 still remain under disputes. Hence, this study has explored the justifiable
and logical solutions to solve the aforementioned shortcomings of fundamental rights.
It is a useful source for the students of human rights and the researchers of

constitutionalism.

The constitution of India sets a most elaborate declaration of human rights as
compared with the bill of rights contained in any other existing constitution. The
provision of chapter 111 are detailed covering a variety of topic and some are purely
the outcome of the peculiar social conditions, prevailing in India. Some of the rights
conferred by the constitution are limited to the Indian citizens only; such as freedom
of speech, assembly and cultural and educational rights in case of others, as equality
before the law, religious freedom, etc., such limitation does not exist, these are
applicable to the citizens and aliens alike (Kapur & Mirsra, 2012, pp. 94-97). The
Indian constitution's guarantee of freedom of speech and expression should not be

subject to the whims of a few individuals.

The fundamental rights under the Indian constitution were intended to serve three
important purposes namely: a) to prevent the executive from acting arbitrarily, b) to
ensure some amount of security and protection to various types of minorities,

and c¢) To promote and foster social revolutions by establishing the conditions
necessary for achieving justice; social, economic, and political. (Turukmane, 2014,

pp. 124-125). Thus, the constitution assigns all political, social and economic rights.

Contrary to this, there are various criticisms against the Indian constitutional
provision of fundamental rights. It is said that the enforcement of right to employment
has not been practicable till date due to the limited resources and economic situation
of the country. Similarly, Sarojini (1976) points out that the restrictions, exception
and explanations, with which the fundamental rights are hedged around, have the
effect of depriving the rights in practices. Displaying disparity between principle and
practices, Baer (2009) criticizes that there is a vast gap between the fundamental right
guaranteed in the constitutions and reality of these right in practice (pp.417-468).

The provision for preventive detention and suspension of fundamental rights has also
been deeply criticized. Further, critics point out that although article 17 has
constitutionally prohibited untouchability, the evil still exists in many parts of the
country.
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This dissertation dealt with the comparative study of fundamental rights in Nepal and
India. Each country has their own fundamental rights according to their constitutions.
The researcher has made a comparative study of the fundamental rights incorporated
in the constitutions of Nepal (2015) and India (1950) to find out the importance of
fundamental rights given in these two countries and analyze more information
regarding fundamental rights in the detailed manner. This is how it contributes in
understanding and analyzing the constitutional provisions on fundamental rights in the
constitutions of Nepal and India from the perspective of liberal democracy.

Limitation of the Study

This study is focused on the comparative study of the provisions on fundamental
rights under hitherto implemented constitutions in Nepal since 1948 to 2015 and the
constitution of India 1950. In terms of area, objectives, methods and generalization it
has its own limitations. In terms of theory, this study adopts liberal, post-modern and
inclusive theory of rights. The main content of analysis are taken from two
constitutions. Other necessary secondary data were obtained from various secondary
sources which include books, journal articles, reports, etc. Therefore, study is limited
to available secondary data. Likewise, the study has made a closer look at the
provisions of fundamental rights mentioned in the constitution including the political,
social and cultural transformation of India. In this analysis the international
declarations, agreements, covenants and protocols related to the development of
human rights in the world are included. Thus the study has covered the provisions of
fundamental rights mentioned in the constitutions of Nepal and India in the reference
of global declaration of human rights. With numerous constrains this study has
focused on fundamental rights of the Constitution of Nepal (2015) and the
Constitution of India 1950. The study is thus focused on the Constitution of Nepal
(2015), the Constitution of India (1950), the Constitutional interpretation of Nepal and
India, the Constitutions which came into force in the past, UN Declarations of Human
Right (1948), International Covenant on Economic, Social and Cultural rights (1966)
with Optional Protocols and International Covenant on Civil and Political rights
(1966).
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Organization of the Study
This research is framed into nine chapters:

Chapter one outlines introductory section that includes introduction, statement of the
problems, research questions, significance, objectives, scope and limitation and
organization of the study. Chapter two has included literature review. The literature
related to the constitutional provision of fundamental rights and their theoretical and
practical application has critically reviewed.

Chapter three has incorporated research methodology which includes research design,
study area, sources and nature of data, data collection methods, data analysis, ethical
considerations and conceptual framework. Chapter four has attempted to explore the
discourse of fundamental rights with philosophy of East and West, natural
rights/social contract/liberal schools of thoughts versus Marxists thoughts, expansion
of right and international conventions and declarations and literature dealing with

both formal and operational parts of fundamental rights in Nepal and India.

Chapter five has overviewed modern sovereign state; concept, history and evolution
of fundamental rights. In particular, it also briefly narrates on the state of fundamental
rights in UK, USA, France and South Africa. Chapter six has analyzed and
commented on constitutional history of India. This chapter has also overviewed the
constitutional development of India and analyzed the provision of Fundamental
Rights stated in 'The Constitution of India 1950'.

Chapter seven has elaborated constitutional history of Nepal. It has sketched
chronological history of human rights in Nepal. It has overviewed the constitutional
development in Nepal since the inauguration of first one in 1948 to the now 2015
constitution. Obviously the focus is in fundamental rights. Chapter eight has portrayed
on the comparative study of the constitutional provision of fundamental rights
articulated in the present Constitution of Nepal (2015) and the Constitution of India
1950. It has showed similarities and differences between these two constitutions. This
is a core analytical part of the research.

Lastly, chapter nine is the final chapter of this research which has included overall
summary, conclusions and final thoughts and theoretical reflections.



CHAPTER TWO
REVIEW OF THE LITERATURE

This chapter has dealt with various concepts, theories and empirical studies on
constitution and constitutional provisions of fundamental rights. The chapter has
further attempted to engage the debate on major issues such as natural rights, human
rights and fundamental rights based on different perspective like classical ideology
oriented, Marxist and liberal. It has also identified the reflection of liberalism in
democratic governance, contrast between components of liberalism and constitutional
provision of fundamental rights, similarities and differences, determinant factors, and
strengths and weaknesses with especial reference to the constitutions of Nepal and
India. While analyzing, due attention is given to distinction between human rights and
fundamental rights. Ghosal distinguishes as "All fundamental rights are definitely
human rights, but human rights recognized by the states through their constitutional
guarantees are only considered as fundamental rights” (2010, p.1105). The human
rights obtain the position of fundamental rights only after the constitutional

accreditation.
Constitution and Constitutionalism

The term constitution and constitutionalism have different meanings, even though
they are reciprocal to each other. A constitution is a combination of the fundamental
laws, customs, conventions, rules and regulations that stipulate how a country is
governed, so far as it concerns constitutionalism it refers a principle which is not just
a constitution but also puts limitations to the activities of individuals and the
government. The constitution is also considered as legal, political, economic and
social-cultural document of a nation which lays down powers and functions of state
organizations, rights and duties of the citizens and demarcates the relations between
state and citizens. Grimm (2016) elucidates constitutionalism as "The implication of
constitutionalism is that in exercising its power the government should be limited by
law. Its authority over the people is dependent on its observance of the limitations
under the law those limitations are enshrined in the constitution” (2016, p. 8). The

Constitution generally connotes its higher legal status in comparison to other laws.
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Constitution

Constitution simply means a politico-legal document having constitutional laws and
other rules.Hence, the constitution is regarded as the highest law of the land of all
nations. It creates the institutions of the government, define and limit their powers,
and ensures the rights of the people. The term 'constitution' also refers to the nature of
a country with reference to its political conditions and concerns itself with the
establishment and exercise of political rule. Thus, the constitution refers the empirical

and normative concept of governance.

Correspondingly, a constitution is a collection of principles according to which power
of government, the right of the governed and the relation between two is maintained.
In the words of Aristotle constitution is "the way of life, which the state has chosen
for itself" (as cited by Ross, 1937, p. 4). The constitution expresses the values of the
states, defines the polity and people and the limitations of the government within the
state. It signifies that the constitution is a supreme law of the land promulgated to

exercise sovereignty.

The basic elements of a good constitution include clarity, brevity, comprehensiveness,
flexibility, assertions of rights, judicial independence, and directive principles and
state policy. Fundamental Rights are the central provisions of any type of constitution
and considered as the core theme of the human rights (Evans, 2001, pp.623-40). The
constitution is an important phenomenon of a free democratic state which organizes
and controls power, ensures human rights, balance the competing claims of social and
individual interests, mirror the culture and experience of the country, and operate as
vehicle of national progress and unity (Where, 1960, pp.2-8). According to him, the

constitution is an expression of prevailing society.

The rise of dictatorships in Europe (Germany, Italy and Russia) brought grave setbacks
to the constitutional development in the world history. The whole Europe plunged
into the Second World War. This fierce, murderous war did not end the dictatorships
only but also out broke the movement of nationalism constitutionalism and
democratization of the state (Kurki, 2011, p. 1574). Then, the wave of change spread

all over the world.
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The constitution is not only the supreme law of the country, it is also a fundamental
framework of governance and a mechanism for social equilibrium. It "institutionalizes
the legal system and the rule of law and concept of constitutionalism. It is a guarantor
of fundamental rights and democratic practices” (Schumpeter, 2011, p.270). One of
the functions of a constitution is defining and maintaining human rights and
protecting the individual members of the political community against illegitimate
interference with their rights. Contrary to this, the rulers define it in a prerogative way
for their convenience. The constitutional provision may not come in to practice

automatically. In order to implement them constitutionalism is required.
Constitutionalism

Constitutionalism is an idea of limited government which offers guidelines for the
making and institutionalization of Constitution. Constitutionalism is defined as "a
doctrine that a government's authority is determined by a body of laws or
constitution” (Dictionary of Britanica, 1981, VVol.8). As Kharel opines, "Although
constitutionalism is sometimes regarded as a synonym for limited government, that is
only one interpretation and by no means the most prominent one historically. More
generally constitutionalism refers to efforts to prevent arbitrary governor "(2016, pp.

104-5). In his words constitutionalism is an antithesis of arbitrary government.

Nate Sullivan and Jeffrey Perry has explored the constitutionalism as "a political
philosophy based on the idea that the government authority is derived from people
and should be limited by the constitution that clearly expresses what the government
can and cannot do" (2012, p. 2). Similarly Susanne Baer argues, "In constitutionalism,
though certainly depending on one's political, ethical and philosophical assumptions, a
triangle concept of dignity, liberty and equality may in-form an adequate
understanding of fundamental rights" (2009, p. 441). Constitutionalism has a vibrant
history among the English people and that tradition has passed on to other nations,

most notably to the US as Americans.

The roots of constitutionalism go way back to 1215; King John of England was forced
by a group of wealthy nobles to sign in a document famously known as Magna Carta.
The Magna Carta set certain limits on the king's power. The practical importance of

Magna Carta has been exaggerated over the years, but nevertheless, it did set a
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precedent for limited government. It entrenched in 1689 with English Bill of Rights,
which was signed by King William I11 of England King William 111, who came to
power in what is called the glorious revolution. Basically, the people of England were
tired of King James II's pro-catholic policies and invite William, who was a
protestant, to come to invade their country and become their new king. Historically,
"The English Bill of Rights is a foundational constitutional document that helped to
inspire the American Bill of Rights" (Bellamy, 2007, p. 17). It shows that the Bill of
Rights in the United States is an extension of the British Bill of Rights.

John Locke (1632-1704) has played a huge role in cementing the philosophy of
constitutionalism. According to his approach, "government is a sort of contract
between the people and the state, and if the state abuses its power or does not hold up
its end of the bargains, the people have right to make the contract null and void.
Eventually the concept of constitutionalism diffused in USA and the whole world"
(Grimm, 2016, p.6). Further justification for the development of constitutionalism has
put in the book 'Constitution and Constitutionalism' (2020)-""The theoretical
foundation of modern constitutions were laid down in the great work on the Social
Contract, specially those of Thomas Hobbes and John Locke in the 17 century and
Jean-Jack Rousseau in the 18" (Acharya, 2020, p.18). It is reasonable to believe that

today's modern constitutions reflect shifting patterns of social contract.

The core objective of constitutionalism is seen as safeguarding each member of
political community, as each person is supposed to possess a sphere of genuine
autonomy and ultimately, it is expressed in the name of human rights. The concept of
fundamental rights is the transformation of human rights through the process of

globalization to nationalization. It is an outcome of concept of constitutionalism.

Human Rights and Fundamental Rights

Since the human rights and fundamental rights are reciprocal to each other, they are
different phenomenon. Obviously, all human rights are not fundamental rights but all
fundamental rights are human rights. When basic human rights get entry to the
national constitution with judicially enforceable provisions transform into

fundamental rights.
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The foundation of both human rights and fundamental rights are based on the doctrine
of natural rights which ultimately precedes the rise of liberal democracy. Hence the
conception of human rights is taken as basic and necessary element of a democracy.
In the language of N. Jain, "It is implausible in a dictatorship or any kind of
authoritarian regime, be it ‘Communist’, military dictatorship. In fact, the concept of
human rights evolved from the doctrine of Natural Rights in the 17th century, which
preceded the rise of liberal democracy™ (2006, p. 143). The concept of Natural Rights
is an outgrowth of the doctrine of Natural Law which has dominated philosophical
thought. Chrysippus expressed such ideas in the opening words of his book On Law.

Sabine (1959) narrates the relation of natural rights with state law as- "Law is the
ruler over all the acts both of Gods and men. For all beings, that are social by nature
the law directs what must be done and forbids”(p.136). According to Sabine, the
concept is a law that is higher than any human authority, guiding and directing men's
affairs.

The law is divine law in middle law age that was identical with natural law. Barker
quotes, "The Lex which was Rex to mediaeval thinkers was law which did not
proceed from a human legislator. So far as it was revealed, it was the stern daughter of
the voice of God,; so far as it was natural, it was the inevitable outcome of the reason
in man" (Hearnshaw, 1950, p.19). In his opinion, the term "law" is synonymous with

"natural law" or "God's voice".

Aquinas also looks upon law as mere expression of cosmic reason at various levels. It
is notable that this belief in natural law does not suggest any concept of natural rights.
In the "Leviathan", Hobbes assumes "Every man has a 'right to life' and the right to its
preservation™ (1651, p.78). Hobbes writes,” The contract is dissolved automatically

and man returns to protect the life of the individual” (Hobbes, 1651, p.79). In his book

"Leviathan", Hobbes emphasizes the value of life.

John Locke's convictions that tally with the doctrine of natural rights finds full
expression and in him the right to life is coupled with two other rights, namely, liberty
and property. In fact, what is life to Hobbes is property to Locke. In this way the
derivation of natural rights from natural law is completed in John Locke's Two

Treaties on civil Government'. Locke's ideas of life, liberty and property are natural
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rights and are fundamental rights, appealed to revolutionaries and freedom fighters
both in Europe and the Atlantic. They find expression in the American Declarations of
Independence, 1776 and in the French Declaration of the Rights of Man, 1789. These
two declarations are of great historic importance (Jain, 2006, p.144). These two
declarations guided and directed the political developments and constitutional rights.

Hence, the fundamental rights are distinct from the ordinary rights in the reason that
the former are inviolable and judicially enforceable if infringed by any accord. "No
law, ordinance, custom, usage, or administrative order can abridge or take them away"
(NCERT, 2015-16, p.60). Any law which is contradictory of any of the fundamental
rights, void. In part 111 of both the Constitution of Nepal and India there is a provision

of fundamental rights. They are formulated with ideological perspectives.
Ideological Perspective of Fundamental Rights

In fact ideology is a body of ideas that reflects beliefs of a nation, political system,
class, etc. Manoranjan Mohanty states, "ldeology is statement of the ends, means and
method of analysis” (1977, p. 10). The ideology is "an inter- related set of convictions
or assumptions that reduces the complexities of a particular slice of reality to easily
comprehensible terms and suggests appropriate ways of dealing with that reality"
(Hunt, 1990, p. 108). Hunt further clarifies that “the comprehensive and mutually
consistent set of ideas by which a social group makes sense of the world may be
referred to as an ideology"” (1990, p. 108). Hunt finds that a collection of ideas

eventually converts into ideologies.

The philosophy and science determine the special role in 'theory' and 'ideology’

building. As Hacker distinguishes:

In theory, philosophy makes a disinterested search for the principles of the
good state and good society and science makes disinterested search for
knowledge of political and social reality. Similarly, in ideology, philosophy
rationalizes for current or future political and social arrangements and science

distorts description or explanation of political and social reality. (2006, p.5)

Several ideologies are propounded by different philosophers. Scholars have used

ideology in religion, political philosophy, and the sociology of the knowledge.
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Capitalism, communism, socialism, liberalism, Marxism, Hinduism, Taoism, Maoism
etc. are the living examples of ideologies. Different ideas, philosophies and
approaches are followed during the study of an ideology.

Ideologies are further defined as the body of ideas that exist in culture. There are
several kinds of ideologies which articulate what and how people can think about
religion, politics, and art. "ldeology is the thinking of society which incorporates the
forms of social realization that exist at any meticulous period” (Pathak, 2005, p. 30).
"Ideology is simply the scholarly construction of competing theories™ (Dijk, 1998,

p. 1). Hence, it can be easily said that the ‘ideology’ is nothing more than a scholastic
fabrication of opposing theories.

The ideologies and fundamental rights have a reciprocal relationship. The modern
ideology does not concern with the political system and model of constitutions that a
country adopts rather it stresses on the human rights which are naturally inherent in
human beings by birth. The Marxist ideology focuses on class-based liberty whereas
western liberal ideology advocates on individual liberty. Thus, the ideologies

influence the constitutional provision of fundamental rights.
The Modern Perspective of Fundamental Rights

The modern concept of fundamental rights assigns its origin to human rights.
Although both of these terms apparently seem to have the same connotation, "human
rights are naturally inherent in human beings by virtue of their birth whereas
fundamental rights are co-related with the freedoms and rights" (Tripathi, 1999, p.2).
There has not been made a universal definition, concept and interpretation of the
human rights. Simply, "human rights mean the right to be human and the right to
correct inhuman wrongs" (Shrestha, 2001, P.20). Human rights are the result of the

human race's unceasing quest for justice and freedom.

Human conscience and reason, reflected in the constant striving of the human race for
justice and freedom. However, the history of the concept of human rights is also as
old as the history of mankind. It is a history of human revolution for norms and values
of human rights against unjust, oppression and discrimination since the primitive age.
There is no evidence of the origin of this concept from any specific society, polity,

religion or culture. However, "the modern concept of human rights looks largely
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influenced by western culture but Eastern philosophy and culture of ethics, non-
violence and friendship have also contributed in great extent in the evolution of
concept of the human rights” (Shrestha, 2001, p.21). Human rights emerged as a result
of the traditions and practices that arose in western and eastern society in the past,

according to Shrestha.

The concept of the development of human rights is supposed to date back to ancient
Greece and Rome. The earliest germs of human rights can be traced back to revolts by
the slaves in ancient Greece for the recognition and restoration of some of their basic
rights and to Magna Carta on which King John of England was forced to sign on June
15, 1215. 1t is believed that the primary source of human liberties was the actual
acceptance of this British charters which played a vital role in the evolution of the

concept of human rights.

Besides, the American Independence Declaration of 17 July 1776, the Virginia
Declaration of Rights (1776), the first ten Amendments introduced in the American
Constitution on December 15, 1791 and the French Declaration of the Rights of Man
and Citizen (1789) were some other significant landmarks in the development of
human rights. In short, "the history of constant struggle and countless sacrifices for
the recognition of the rights of man for his development with dignity contributes to
the constitutional provision of fundamental rights" (Tripathi, 2002, p.338). He claims

that fundamental rights were created to honor dignity of life.
Western Liberal Perspective on Fundamental Rights

The modern concept of human rights is the reflection of struggles made by western
countries time to time. Magna Charta 1215, Petition of Rights 1628, Habeas Corpus
Act 1679 and Bill of Rghts 1689 are the notable examples.

A set of liberal concept is a foundation of constitutionalism. Generally, liberalism
stands against the coercive interference of government, any kind in any walk of life
whether moral or religious, social or political. It believes that government is necessary
to protect individuals from the others and the rating authority itself. As Thomas Paine
(1776) expressed, government is at best "a necessary evil". The complementary
components of government like laws, judges and police are needed to secure the

individual's life and liberty, but their coercive power may also be turned against him.
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John Locke, Adam Smith, Montesquieu, Thomas Jefferson, John Stuart Mill, Lord
Action, T.N. Green, John Dewey, and contemporaries such as Isaiah Berlin and John
Rawls are certainly liberals but they do not agree about the boundaries of toleration,
the legitimacy of the welfare state, and the virtue of democracy, to take rather central
political issues. They do not even agree on the nature of the liberty they think liberals
ought to seek (Berlin, 1969, pp. 122-34). He contends that democracy's value is
liberty.

Hacker, A. has classified the typology of liberalism as, ‘Reformist Liberalism', 'Free-
Market' Liberalism', 'Utopian Liberalism', and Democratic Liberalism (2006, p. 237).
This is politico-democratic liberalism. John Locke, Jean Jack Rousseau, Montesquieu,
Thomas Jefferson and John Rawls have contributed to reflect the minimum human
values such as; life liberty and property in the name of fundamental rights in

constitution building.

Thomas Hobbes (1651) has argued that preserving life was the most important
function of government. In his classic philosophical treaties, ‘Leviathan' Hobbes
described, life without government as life in a "State of nature”. Without rules, people
would live like predators, stealing and Kkilling for personal benefit. In Hobbes'
classical phrase, life in a 'state of nature' would be "solitary, poor, nasty, brutish and
short”. In this regard, he believed that "complete obedience to Leviathan's strict laws
was a small price to pay for the security of living in a civil society' (Janda, Berry &
Goldman, 2008, p. 6). The concept of government was imagined in order to maintain

social security.

Hobbes has included the recognition of the existence of the individual and individual
rights along with the concepts of rationality, self-interest, competitiveness, and
calculation as individual attributes. Hobbes did not consider the ruler or monarch to
be ordained by God or some external force, "but by the people themselves since
‘authority' is given by the subjects themselves"” (Hobbes, 1651, p. 14). Hobbes as
positive law theorist believed that human rights needed strong laws to protect them.
He opines, the rights can be given and taken away by the state, they are not universal.

It just contrasts with the provision of universal declaration of human rights.
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John Locke is widely known as "a founding father of liberalism" (Haakonssen, 1988).
He argued that human society was in peace, happiness and harmonious situation in
natural state. The men entrusted their right to the civil society or community by
mutual contract as their general will. This 'will' could be reflected through the limited
government which could not rule against the natural right of the men mentioning as

second treaties of the government.

Locke has pleaded a limited sovereignty, for reason and experience taught that the
political absolutism was irrational. Describing the characteristics of a good state,
Locke said it existed for the people who formed it, and not the vice versa. He
proclaims that “sovereignty had to be based on the consent of the people subject to the
constitution and the rule of law. It would be limited, since its powers were derived
from the people and were held in trust. It was also limited by natural laws and
individual rights" (Locke, 1960, p. 402). Beyond the English settlement of 1688
Locke's concepts of constitutionalism, toleration, natural rights, limited consensual
and law based authority, pluralism and property had a significant impact in

establishing and nurturing a liberal society in England.

Thomas Jefferson referred John Locke's words as “We hold these truths to be self-
evident that all men are created equal, that they are endowed by their creator with
certain unalienable rights, that among these are life, liberty and the pursuit of
happiness” (Janda, Berry & Goldman, 2008, p. 7). Their conceptions of the right to

life and liberty are critical to living a happier life.

Janda, Berry and Goldman have further argued on the principles underlying the
declaration were rooted in the writings of the English Philosopher. "Locke argued that
people have God-given, or natural, rights that are inalienable - that is they cannot be
taken away by any government™ (Janda, Berry & Goldman, 2008, p. 7). In addition,
Locke believed that all legitimate political authority exists to preserve these natural
rights, and this authority is based on the consent of those who are government. "The
idea of consent is derived from social contract theory, which states that the people
agree to set up rulers for certain purposes, and that they have the right to resist or
remove rulers who persists in acting against those purpose” (Janda, Berry &

Goldman, 2008, p.71). They conclude that the ultimate authority rest in the people.
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In his 'Discourse on Inequality (1755)," Rousseau depicts the natural man as a 'noble
barbarian.' In the wild, men are equal, self-sufficient, and satisfied. They have an
exquisite bliss and a primal simplicity in their lives. The state is thus a bad thing, yet
it is necessitated by men's inequities. Rousseau takes a modified vision of the civil
state in Social Contract, believing that the civil state's advantages outweigh those of

the natural state.
Asirvatham (1961) rightly synthesizes as:

what man loses by the social contract is his natural liberty and an unlimited
right to all which attracts him and which he can obtain, what he gains is civil
liberty and the property of what he possesses. To avoid error in the reckonings
we must carefully distinguish natural liberty, which has no bounds but the
power of individual, from the civil liberty which is limited by the general will;
and possession, which is only the effect of force on the right of the first
occupant, from property, which can only be founded on a positive title

(p. 80).

Jean Jack Rousseau proposed the social contract idea, which argued that all members
of a community had agreed to build a civilized society in exchange for equality from
the government. Rousseau's theory inspired for constitution building with the

provision of equality rights in it.

A Theory of Justice (1971) by John Rawls is a profound, nuanced, wide-ranging, and
methodical work in political and moral philosophy. He proposed in a philosophical
review article "Justice as Fairness" (1958) that the way to develop a theory of justice
was to ask ourselves what arrangement we would have reached if we were devising
basic political and economic institutions of our society through a Social Contract
made under conditions that guaranteed the contracts' fairness. However, that scarcely
explains the impact on non-philosophers. His concept of Justice (1971) aims to
discover what rights we have against one another, starting from the ground up - rights
against our government, such as the right to a fair trial or the right not to be forced to
fight in an unjust war; civil and political rights, such as the right to vote and the right
to choose our own occupation and exploitation. Consequently, his concept enters in

the form of fundamental rights in the modern constitutions, but still lacks to compare
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the constitutional provisions of fundamental rights between or among the countries.

Ryan has disputed that:

The modern liberalism project puts upon individuals the burden of making
choices about the use of those resources that former societies may not have
done, and certainly offers fewer transcendental comforts then the moral
projects of earlier ages (Ryan, 2012, p. 472).

"Since liberal democracy and human rights are understood as two sides of the same
coin” (Evans, 2001, p. 623). Most liberal theories conclude by placing a higher
premium on individual liberty than they do on democratic government. While John
Locke does not juxtapose these two values in an explicit way, both Tocqueville and
Mill make the tension between majority rule and individual rights, and it is important
to note that Tocqueville and Mill all feel obliged to sanction democracy, even though
their chief concern is to establish free society (Hacker, 2006, p.242). In post-cold war
period, the campaigners of liberal democracy focus on; the principle of accountability,
a high degree of autonomy and acting in the whole interest of the people. Jain (2006)
very interestingly examines as that the liberal democracy grants maximum protection

and minimum risk to the life, liberty and property of the criminals.

The right to political freedom, which includes the right to vote and the right to
freedom of expression, is vital to democracy. In international documents we can
observe intelligibility between democracy and fundamental rights as expressed in
Article 25 of the International Covenant on Civil and Political Rights (ICCPR) 1966,
"No country is genuine democracy unless it recognizes and protects, as a fundamental
rights, the rights to vote at genuine periodic elections which shall be by universal and
equal suffrage and shall by secret ballot, guaranteeing the free expression of the will
of the elections™. Similarly, no society can claim to be a true democracy unless it
acknowledges and respects the right to freedom of inquiry, speech, and press, which
we can call the right to freedom of expression for simplicity's sake. Obviously, a
citizen cannot actively engage in the political life of his or her country by voting or
otherwise unless he or she has the right to freedom of expression, which is guaranteed
by Article 19 of the ICCPR.

Evans (2001) summarizes the contribution of the UN as:
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United Nations has contributed to the global reach of the 'idea’ of Universal
Human Rights. On the other hand, as an organization based upon sovereign
equality and non-intervention, the UN cannot respond to the demand for
universal Human Rights, it has itself engendered. This is reflected in the claim
that the UN is good at standard setting but poor at implementing those
standards. (p.629)

In short, "the UN remains responsive to the demands of the state not to people and
their demand for rights™ (Fellice, 1999, p.563). Fellice underlines the UN's
responsibility in ensuring human rights protection.

UNO, United States (US) and European Union (EU) proclaim that it is democracy
first then only human rights. This version hurts the developing countries and accuses
that the developed countries are placing the 'democratic cart’ before the 'economic
horse' (Mahabubani, 1992, p.7). The leaders or the developing countries argue that
their first task is to build a strong economy that nurtures the common interests of the
middle classes, breaks down traditional traits and provides the economic conditions
for democracy and human rights. Kishore Mahabubani argues the condition in most
developing states necessitates a "period of strong and firm government, committed to
radical social reform in order to 'break out the vicious circle of poverty sustained by

social structures contained in vested interests opposed to real change™ (1992, p. 8).

Edward Luce doubts on the unipolar dominance of western liberal democracy
recurring the pre post-Cold War events. He argues that "the westerns should be
particularly wary of the siren song of history. Those who cannot remember the past
are condemned to repeat it" (Luce, 2017, p.16). Liberal democracy, according to

Luce, is the outcome of previous experience.

It is a great challenge to maintain equilibrium among democracy, human rights and
liberal economic policy. Democracy, liberalism, and human rights are mutually
reinforcing phenomenon. "Demand for democracy and human rights may bring a
challenge to current economic and social practices, which must be countered by
strengthening™ (Evans, 2001, p.628). He worries that in the name of democracy,

market-preserving authoritarianism can occasionally trump humanitarian voices.
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After World War 11, the world was divided into three blocs: capitalist, socialist, and
developing countries. The capitalist bloc, led by the United States, prioritized civil
and political rights, whereas the communist bloc, led by the former Soviet Union,
prioritized economic and social rights. Developing countries focused on the right to
development, including collective community fears, fraternity, peace, and self-
determination, as well as the state's duties and responsibilities toward individuals.
Following the conclusion of the Cold War, cultural and religious divides emerged
between industrialized and developing countries, rather than between capitalists and

communists.

The western liberal perspective on human rights focuses on the provision of UN
Declaration of fundamental Rights (UDHR), 1948. Nonetheless, The United Nations
World Conference on Human Rights 1993, Vienna, finally addressed, "the
controversy over the universality of the Declaration of Human Rights (DHR) due to
the differences of religious-cultural relativism" (Pathak, 2005, P. 35). Specifically, the
western liberal philosopher stresses on freedom, liberty and equality and they

extremely focused on individuality.

The concept of human rights institutionalizes after evolution of bill of rights (1689)
from Europe and engendered after the enforcements of UN Declarations of Human
Rights (1948) and International Covenant on Economic, social and Cultural Rights
(1966). Concerning to human rights, Nepal and India stood to break through the

fundamental rights being a democrat country in 1951 and 1947 respectively.
Fundamental Rights in India

Historical precedents such as England’s Bill of Rights (1689), the United States Bill of
Rights (approved on September 1787, final ratification on December 15, 1791) and
France's Declaration of the Rights of Man inspired the development of constitutional
guarantees of fundamental human rights in India (created during the revolution of
1789 and ratified on 26 August 1789). The fundamental rights in India were included
in the First Draft Constitution (February 1948) the second Draft Constitution (17,
October1948) and final Draft Constitution (26 November 1949), prepared by the

drafting committee.
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Fundamental Rights for Indians attempted to correct imbalances in pre-independence
social practices as well. They've also been used to abolish untouchability, making it
illegal to discriminate on the basis of religion, race, caste, sex, or birthplace. They
also prohibit human trafficking and forced labor (a crime). They also protect religious
and linguistic minorities' cultural and educational rights by allowing them to keep
their languages and build and manage their own educational institutions (Constitution
of India 1950, Part I, Art. 12 to 35). It is called the Indian Bill of Rights. Initially, 7
fundamental rights were guaranteed but after the deletion of the Rights to property
from the list of fundamental rights (44" Amendment Act 1979) their number came

down to six.
Fundamental Rights in Nepal

Though Nepal has approved seven constitutions so far, the practice of incorporating
citizen's rights into constitutional and legal instruments has a very short history. The
Government of Nepal Act of 1948 was the first constitutional law in Nepal to grant
the Rana Prime Ministers broad powers. The purpose of this constitution act was to
eliminate the kings' power and influence. By utilizing the undemocratic powers
afforded by the constitution of 1948, the Ranas became autocrats. However, this
constitution was only in place for a short-time. In order to keep his power, the then-
king Tribhuvan sought assistance from India's Prime Minister in overthrowing the
Rana rule. The days of the Rana dynasty came to an end with the promulgation of the
Interim Constitution of Nepal, 1951, by the king. The king was declared the state's
head in this constitution. King Mahendra then established constitutions on two
separate occasions. The king was given unrestricted power and sovereignty under the
constitutions of 1959 and 1962. The 1990 constitution, adopted by then-King
Birendra, safeguarded democratic credentials in a healthy manner. It survived for
more than 16 years until being replaced by the second interim constitution of 2007.
Finally, the constitution of Nepal 2015 was adopted by the Constituent Assembly
(CA) elected for this purpose. It was proclaimed by the president of Nepal on
September 20, 2015. It has 35 parts 308 Articles and 9 schedules. Part 111 Article 16

to 46 covers the provision of fundamental rights of the citizens.

While talking about the constitutional arrangement of fundamental rights under the

Constitutions of (2015), it offers a long list of fundamental rights in part 111 (Article 16-
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46) alike the Indian Constitution. The Constitution of Nepal too classifies that
fundamental freedoms of speech and expression, freedom of movement and reside across
the country, hold peaceful assembly, form union and association or carry out trade and
commerce are the sacrosanct and inviolable rights. These fundamental freedoms have
been detailed under article 19 (1) of Indian constitution are somehow similar to article 17
of Nepal constitution. Similarly, rights to equality and equal protection of law, life and
liberty, or education have been considered as fundamental rights in Nepal. The
constitutional framework avoids all kind of discrimination on the basis of race, creed,
caste, sex or place of birth. The constitution has successfully abolished untouchability.
The rights of criminal justice system like protection against ex-post facto law, double
jeopardy and prohibition against self-incrimination have been acknowledged by the
constitution. The constitution prohibits employment of children at hazardous places.
Moreover, the freedom to practice, propagate, or process a religion has been secured. The
religious minorities are allowed to establish and administer educational institutions and
the minority community member having district language, script or culture have been

conferred.

The Constitution of Nepal (2015) lays down some unique fundamental rights for the
citizens. It includes rights of women (Art. 38), right to social justice (Art. 42). right to
social security (Art. 43), rights of consumers (Art. 44), right of children (Art. 39), rights
to food (Art. 36), rights to health care (Art. 35), right to communication (Art. 19), right to
justice (Art. 20), right to property (Art. 25), right to information (Art. 27), right to privacy
(Art. 28), right against exploitation (Art. 29) right regarding clean environment (Art. 30),
right to language and culture (Art.e 32), right to employment (Art. 33) and rights
regarding labour (Art. 34) (Tripathi, 2016, p.118). These rights are a relatively new

arrangement in Nepal's human rights discourse.
Variants of Fundamental Rights: Countries and Context

An attempt has been made to explore the varied organized opinions and perspectives
adopted by various intellectuals and political scientists while reviewing the literature

connected to the genesis and development of fundamental rights.
Philosophy of Rights

Philosophy of rights have three dimensions. Firstly, rights and obligations are

correlative concepts; that is, each right is accompanied by a corresponding duty.
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Secondly, every right necessitates social acceptance; without it, rights are meaningless
claims. Finally, a right is not a selfish claim. It is a disintegrated desire and it is
something which is capable of universal application. E. Ashirabatham (1961)
determines that which we have been offered rights time to time are the outcome of
five distinct theories; i) the theory of natural rights, ii) the legal theory of rights, iii)
the historical theory of rights, iv) the social welfare theory of rights, and v) the
idealistic or personality theory of rights. The different philosophers and political
theorists have defined rights on their choice in which political, socio-cultural they
have been acustomed. The rights that are guaranteed by the Constitution with
remedies are called fundamental rights.

The concept of human rights had begun right from the start of the human civilization
on earth. In order to live happily and run life smoothly human being needs these
rights. To achieve liberty and basic freedom from the beginning of the history man
struggled for his/her existence against the nature. Thus the struggle marched the way
to the concept of human rights. It is difficult to define the human rights. Human rights

are indispensable for the human dignity which they can enjoy from birth to death.

Human rights signify all those rights which are inherent in our nature and without
which we cannot live. Human rights are commonly understood as "inalienable
fundamental rights to which a person is inherently entitled simply because she or he is
human being" (Madan, 2017, p. 1). These rights are concerned with dignity of the
individual which secures personal identity and promote human community. The
concept of human rights is associated with the protection of the individuals from the
exercise of the government or the state authority. Human rights are essential to live
human life with fullest potentiality in a broadest form. The traditional Indian literature
constrains the same spirit of human civilization for securing human dignity and

development of personality.

The concept of human rights is an integral and essential element of modern
democracy. It is one of the most widely discussed and debated ideas of national and
international policies since the second half of the last century. The swings of human

civilization necessarily touch two ends of the same continuation. On the one hand,
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there are events of deprivation, inequality, exploitation, killing and all kinds of
indignant activities towards human being and humanity. On the other, there are
attempts to protect humanity, human values, rights, equality, liberty and other
ethnically desired goals. The concept of human rights emerged as an idea in the latter
domain and became so much popular within a considerably "shorter time frame that
all the across of political society, from cruelest tyrant and most repressive governance
to the weakest rebel and even the crudest manipulators all prefer to identify
themselves as champion of human rights” (Ghosal, 2010, p. 1103). Gradually, human

rights became a central element of the modern democracy.

Historically, fundamental rights were largely derived from various political and moral
philosophies; religious testaments such as the Vedas, the Smritis, the Buddhist
cannon, the Quran, the Bible as well as other secular codes of conduct and social
norms adopted by different societies. In modern times, the nature and scope of
fundamental rights are defined and recognized on the basis of certain political

ideologies and international and regional human rights instruments (Tripathi, 2002).

Human rights were developed in the context of certain historical, social, political, and
philosophical situation in Europe, however, the concept of globalization advocates for
the inclusion of human rights in international treaties (McCorquodale and Fairbrother,
1999, p. 740). The term human rights was first used in the charter of United Nations
in 1945, Later, it was further clarified by the Universal Declaration of Human Rights
which was adopted by the United Nations in 1948.

However, the political philosophers and jurists commonly suggest that the origin of
contemporary rights and liberties can be traced to ancient times. The Egyptian
precepts of ptahotep dating from 3550 B.C. had the humility to declare thus: "Do
justice, comfort the mourner, oppress not the widow, and expel no man from the
possession of his father ..." (Rai, 1 981, p. 37). The code of Hammurabi the world's
most ancient code of laws dating from the second millennium B.C. - concerns slaves'
rights, freedom, and women's rights. To illustrate how high sense of justice and
freedom had been cultivated by the people of the Vedic Age, we can refer to the
Ishvaku's verdict of guilty in a trial involving the King and Purohita who in a chariot

had run over and killed a child on the street. The Chinese emperors of "the Chou
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dynasty (1122-255 B.C.) had established a number of schools and infirmaries all over
their extensive dominions, had redistributed lands, and provided states loans, free of
interest, to the needy farmers in order to reduce social inequalities” (Rai, 1981, p. 37).

It is common place among the scholars of western liberal democracy to seek the
antecedents of human rights in the ancient Greek concepts of isotimia (equal respect
for citizens), isogoria (equal liberty to speak and meet in public), and isonomia
(equality before law). They also point to the stoic nation of equality for all persons as
adopted by the Romans.

Similarly, in the Hindu-Buddhist context, scholars identify the concept rita of Vedic
origin as the source of human rights and freedom. Rita represents the idea of natural
law. It is from Rita that the concept of dharma or dhamma developed in the later
Vedic age. In the words of Radhakrishnan, rita "Stands for both the Satya or the truth
of things as well as the dharma or law that, with equal impartiality, regulates the

conduct of human beings (Rai, 1981, p. 38).

Nagendra Singh, the well-known Indian jurist has stated that Buddha the enlightened,
had rightly observed some centuries before Christ that the very heavens are centered
in the ethics of fraternal love of humankind which is not only the origin of all human

rights but which should continue their ultimate safeguard also (Singh, 1069, p. 55).

Tracing the birth of human rights thus leads us to the very birth of human civilization.
So far as Nepal is concerned, it is in the cradle of Hindu Buddhist syncratic culture
and civilization and, as such, it finds itself in the continuum of human rights heritage
of Asiatic origin (Rai, 1981, p. 38). Simply, it can be claimed that Nepali society's
Hindu Buddhist culture led to the codification of human rights. Likewise, Mohanty
(2013) writes, "Human Rights should be regarded as sacrosanct and maximum
opportunity should be allowed in ensuring human rights to all citizens” (p. 16). He

focuses on empirical approaches of human rights through human rights education.
Eastern Philosophy on Rights: Hindu-Buddhist Context

In the Hindu-Buddhist context, the meaning of the right of the community or

individual cannot be understood without a reference to the concept of dharma. As
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Singh rightly puts it, "the highest rules of religion, the supreme principles of
philosophy and the benign tenets of economic well-being constitute the concept of
human rights" (Singh, 1969, p. 56).

On the authority of dharma, and for that matter on the authority of dharmasastras
(codified law), men in the Hindu-Buddhist society interacted and imposed on one
another, individually or collectively, certain rights and duties. Dharma connoted the
enjoyment of certain rights or the accomplishment of specific obligations, whether
individual or collective, with a moral and spiritual feeling of responsibility toward
others or society as a whole. Dharma was a source of allegiance for both the King and
the people. It was a compelling reason to constrain the king's intentional exercise of
sovereign power. In fact, "the Hindu-Buddhist political theory vests sovereignty on
dharma. Buddhism emphasizes on attainment of rights on the degree of loyalty
towards the duties" (Siwakoti, 2019, p.112). Both Hinduism and Buddhism place

equal emphasis on performing one's obligations before asserting one's rights.

In the non-western system of values, it is the collective good that is valued more than
individual rights, and so it is the obligations or the discharge of one's duties to oneself
and to other's that is stressed more. "If man did his duty and was ethnically right in his
actions, the right consequences would inevitably follow. Rights as such were not
emphasized this outlook stands out in marked contrast with the modern assertion of
rights, rights of individuals, of groups or nations™ (Nehru, 1951, p.70). It may be
noted that in the 'Islamic Polity’, sovereignty belongs to God alone, and human beings
have certain God-given rights which are realized through human wisdom serving the

good of the society as a whole.

Therefore, dharma furnishes a criterion for the tenor of the Hindu-Buddhist way of
life. It is conductive to the highest good, the collective good. The Hindu-Buddhist
idea of collectivism or the highest good is reflected in the Vedic Hymn which says:
"Survey bhawantu Sukhina Survey Santu Niramaya" (Rai, 1981, p. 40). Everyone, he

believes, should strive for peace and pleasure.
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It is generally recognized that there is a tradition of human rights in Asian culture.
The integration of freedom and consciousness of rights or duties with law and
common good consciousness is a phenomenon which cannot be ignored in studying
the nature and character of human rights in the Asian context, because "the religious,
ethnical, social, political and customary law", that is to say, dharma originally
governs the life of the Hindus and Buddhists "The people of Asia", as Walter Robert
Corti has rightly observed, "neither understand nor desire freedom in our sense of the
word, as we understand it. Truth, humanity and liberty belong inseparably together we
ourselves must constantly bear this interdependence in mind" (Corti, 1961, p. 25).

Here, Corti shows relation of humanity with liberty.

Western Philosophy on Rights: Liberal versus Marxist Thoughts

Different ideologies formed in the Western and Eastern worlds have resulted in
fundamental rights. They encompass all forms of liberalism, socialism, Marxism,

Hinduism, Buddhism, Christianity, and Mohammedanism.
Liberal Thoughts

Fundamentals rights is the modern term of natural rights. "They are moral rights
which every human being everywhere at all times ought to have simply because of the
fact that in contradiction with other beings, he is rational or moral” (Upadhyay, 2014,
p. 20). "They are the primordial rights necessary for the development of human
personality. They are the rights which enable a man to chalk out his own life in the
manner he like best" (Al Report, 1967, p. 1656). It claims that a man acquires such
rights by birth.

The human rights and fundamental freedoms give opportunity to an individual to
develop his personality in his own way. It is obligation of the society and state to
provide sufficient means for the healthy development of human personality. For the
real triumph of the human rights and fundamental freedoms the executives, legislators

and judges, must initiate world-wide movement.

Different approaches can be observed in the evolution of human rights. The

foundation of fundamental rights proceeds from the medieval period where
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Philosopher Hobbes, Locke, and Rousseau have claimed them as natural rights which
could never be infringed by the government. However, the term "human rights"
became popular after WWII, when it was first used in the United Nations Charter and
then in a number of international conventions and declarations. Indeed, there is no
consistency in the definition of human rights in such international instruments. "The
expression 'human rights' is not expressly defined in the charter of the United Nations
and in other international instruments. The expression has been used in variety of
meanings in accordance with the varying contents and situations™ (Upadhyay, 2014,
p. 20).

John Locke argues in Two Treaties that life, liberty and property under the rule of law
are must in democracy, elected government for the protection of basic human rights
perform as the typical agent of the 'subject’ (Laslett, 1960, pp.59-61). These three
components; life, liberty and property are necessary tools for constitutional
government but sometime it explores the expansion of life as the democratic practices
tereon. Similarly, A. Lizphart concludes that “the liberal democrats emphasize on
majority rule, individualism and personal liberty" (Lizphart, 2008, p.111). The

concept of rule of law was developed to limit the monopoly of the state.

Besides the above, Hobbes assumes that ‘every man has a 'right to life’ so that the
social contract man or body of men™ doesn't deprive the individual contract is

dissolved automatically and man returns to protect the life of the individual.
Black's Law Dictionary (10" Ed. 1995) defines:

Fundamental right is a right derived from natural, fundamental or
constitutional law. It is a significant component of liberty, encroachment of
which is rigorously tested by courts to ascertain the soundness of purported
governmental justifications. A fundamental right triggers strict scrutiny to
determine whether the law violates the due process clause or the Equal
Protection of the Amendment. As enunciated by the Supreme Court,
fundamental rights include voting, interstate travel, and various aspects of
privacy (Such as marriage ad contraception rights)-Also termed fundamental
interest. (p. 789)
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In addition, Michael J. Perry announces in his journal "Liberal Democracy and the
Right to Religious Freedom recognizes and protects, as a fundamental legal right, the
right to vote at genuine periodic elections which shall be by universal and equal
suffrage and was by secret ballot” (2009, p. 621), assuring the free expression of their

views was the election.

Likewise, Christopher Hobson (2012) stresses an approach: "liberalism first,
democracy later. Furthermore, his conceptual analysis was overly restricted:
democracies are liberal or they are illiberal"(p. 451). Hobson attaches liberal

approaches to rights and requires to revise this issue as a challenge.

Similarly, Daryl Glaser (2014) mentions that liberalism also requires a clear
distinction between equality and uniformity. Liberal substantive equality usually
entails a greater sameness of individual means to pursue diverse, self-chosen ends.
This duality implies necessary restrictions on the type and extent of equalization
permissible (p. 67).

Albert W. Dzur (2002) familiarizes "Liberal nationalism is an important recent
development in political theory that challenges liberals to acknowledge the
significance of nationality in people’s lives, and its role in the justification and
implementation of liberal policies” (p.191). In the views of such patriots the national

identity serves basic human needs. So, basic rights are necessary.

Finally, Daniele Albertazzi and Sean Mueller (2013) highlights as "particularly, the
idea that the power of the majority must be limited and restrained, the purity of
individual rights and the principle of the division of power shave all come under

threat in contemporary Europe” (p.61).

Moreover, Milja Kurki (2010) poses fundamental change in democracy promotion.
Crucially, a comprehensive agreement "continues to exist on the belief that
democracy promotion entails liberal democracy promotion, that is, the promotion of
certain key liberal democratic procedures - encompassing electoral processes and
institutionalization of rule of law, freedoms of expression, press and association"
(Kurki, 2010, p. 363). Similarly Smith (1994) poses that "belief in rights of the
individual, toleration, consensus-building, and the legitimacy of liberal democratic

procedural governance."
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How can the equality occur in multi-geographical and multimedia holder state?
Meantime, Janda K., Berry M. Jeffrey and Goldman J. (1992) highlight "the political
equality, social equality, equality of opportunity and equality of outcomes in civil
society" (Janda, Berry & Goldman, 1992, p.15). As provided by the democratic norms
and values: every citizen should be addressed equally.

Mary Ann Glendon (1991) differentiates US individual rights in contrast to the
socialist view. She critiques the legal profession's concentration on gaining individual
civil rights, as well as the considerable emphasis on the distinction between law and
morality in American legal education. Person rights take precedence in the United
States, in contrast to the socialist outlook of continental European culture, where
dignity is both fundamental to the common good and an attribute of the individual.
She has advocated for a return to the United States' foundational values, emphasizing
accountability and sociality (p.143).

Thus, 'human rights’ are those rights, which are given by the nature to individuals for
their existence. They are natural, universal, immutable and inviolable. These rights
adhere in our nature and without these rights we cannot live as human beings.
Individual is the central subject of human rights and fundamental freedoms. It is the
responsibility of the government to protect and promote human rights. The World
Conference or Human Rights, 1993 has resolved that human rights and fundamental
freedoms are the birth right of all human beings, their protection and promotion is the
first responsibility of Governments [The Vienna Declaration and Programme of
Action, 1993, Part 1 (1)].

Marxist/ Socialist Thoughts on Rights

A Marxist approach is a collection of ideas and analysis created by Karl Marx in
reaction to the western industrial revolution and the establishment of industrial
capitalism as the dominant economic mode in the nineteenth century. Marx raised the
voice of the emancipation of the poor from all kinds of discrimination, exploitation,
and suppression. He advocated the system of social justice that puts the last first that
substantively can maintain equality, dignity, and justice to everyone and forever. "To
establish an egalitarian society, freedom and equality should be treated equally as two

sides, head and tail of the same coin™ (Marx, 1842, p.6). Marx emphasized economic
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and social freedom, resource transformation, service delivery, and social justice in his
treatment of equality and freedom. Likewise, Rawls unfolds, "the inability to take
advantage of one’s rights and opportunities as a result of poverty and ignorance, and a
lack of means generally, is sometimes counted among the constraints definitive of
liberty" (1999, p. 204).

John Rawls (1971) focuses on reconciliation of liberty and equality for basic structure
of society. Rawls extends the meaning of justice through fairness, objectivity, equality
of opportunity as cited by Amartya Sen (2009). However, Sen criticizes Rawls as
giving a credit of justice without guarantee of the considering effects of human's
behaviour and rights "for revitalizing the interest in ideas of what justice meant and
the stress put on fairness, objectivity, equality of opportunity, removal of poverty, and
freedom™ (Sen, 2009, pp. 52-54). He is particularly concerned with the right to
equality and a fair legal process.

Karl Marx (1818-1883) criticized that the concept of natural theory of human rights.
He believed that in class divided society where the ownership of means of production
belongs to few, the concept of universal human rights or nature rights is nothing but
illusionary, a historical and a utopian (Ghosal, 2010, P. 1107). Marx severely
criticizes that the natural theory of human rights is nothing but an instrument for the
bourgeoisie to consolidate their rights in society. Marxist/socialist thoughts do not
emphasize the investment of huge costs not only materiality, but also in terms of

human happiness.
International Conventions/Declarations and Globalization of Rights

There are three key documents of human rights which include three categories of
rights: i) UDHR, 1948; ii) ICCPR, 1966; and iii) ICESCR, 1966. These rights are all

interrelated, interdependent and indivisible.

The provision of these international instruments of human rights are not obligatory to
all nation states."The character and nature of human rights is determined in the
crucible of a specific socio-political culture” (Aziz, 1978, p.2).

The contents of fundamental rights of domestic constitutions are indispenssible part of
international instruments of human rights. If a state is a signatory of any international

convention or any part of it and arranges some contradictory provisions against those
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conventions in such situation the national charter will be null and void to the extent of
inconsistency and the provision of iternational come into operation. Since the
establishment of the United Nations Charter in 1945, the body of international human
rights law has grown significantly. It is founded in the 1948 Universal Declarations of
Human Rights, which are widely acknowledged as a source of international
customary law and hence legally obligatory.

There are nine additional basic human rights treaties, as well as a large number of
other international treaties that are directly relevant to human rights. They are:
International Convention on the Elimination of All Forms of Racial Discrimination
1965; International Covenant on Economic, Social and Cultural Rights 1966;
International Covenant on Civil and Political Rights 1966; Convention on the
Elimination of All Forms of Discrimination against Women 1979; Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984;
Convention on the Rights of the Child 1989; International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families
1990; Conventions of the Rights of Persons with Dissabilities 2006; and International
Convention for the Protection of All Persons from Enforce Dissappearance 2006.
States that have ratified these accords are required to put them into effect through

legislative and other means, as well as to report on their progress.

Gopal Ram Das (2013) clarifies the present work is a modest attempt at delineating
international provisions of human rights that is conceived as universal and egalitarian.
However, he explains the natural rights of human legally. So, he focuses on

inalienable nature of fundamental rights to which a person is inherently entitled.

Comparing South African Constitution with Irish Constitution Anne Hughes (2011)
concludes- "the human dignity has occupied a more prominent place in South Africa,
where it is mentioned in the text, but in Ireland it appears only in the Preamble. The
focus in South Africa is on substantive equality (p.iii).Hence, in Ireland, the

constitutional equality guarantee has been confined to formal equivalence.

Upadhyaya (2015) focuses on five fundamental features of human rights as Universal,
Independent Indivisible and Inalienable rights. He summarizes from the Universal
Declaration of Human Rights 1948 (p. 176-177).
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Similarly, Oestrich (2017) looks into approaches of development and argues
promotion of all round development of human beings. In addition, Jaro Jasmine
(2017) deals with the respect of right comparing with India and Canada regarding
fundamental rights (pp. 52-55). Nonetheless, Keith Ewing (2010) opines that EU
charter of fundamental rights for legally grounded social rights. Stephen Shedly
(2016) synthesizes the concept of human rights. Mariane S. Karobeva (2003) states
that the institution of protection of civil rights in the legislative acts examined the

optimum level of development.
Cuyvers (20 17) asserts on European System of fundamental rights:

EU fundamental rights, therefore, have no general application, and the CJEU
has no general fundamental rights jurisdiction. Despite these limitations,
however, the protection offered by EU fundamental rights was seriously
developed and improved by first developing substantive EU rights, both as
general principles and via the Treaties, and secondly, by expanding the scope
of EU law as such

(p. 228).

Ewing (2013) focuses, "where there is political will, there is a legal solution™ (p. 8).
Likewise, Rodl (2013) highlights, "Issue of a normative justification of the horizontal
effect of fundamental rights in private law,” (p. 1015). Jian He (2010) brings, "The
idea of constitutional protection of human rights which is in accordance with its
National Conditions and national characteristics” (p. 50). Christopher Forsyth
composes the idea of prerogative remedies come to find themselves in the Indian
constitution through the constitutional law with the disagreement as to when rights

could be suspended (p. 175).

The court must determine the preferred social and political approach (as cited in
Constitutional provision of fundamental Rights: Commentary and Cases, 1997). The
main objective of the constitution can be unfolded having the judges' role and
authority to influence the preferred aspiration (Davis, 1997, p. 27). Similarly, Ninan
Koshy (1994) sketches "democracy and human rights are of limited interest when

social unrest threatens the smooth continuation of the practices of globalization. Thus,
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questions concerning accountability are asked by parliament when the maintenance of
the global political economy is at stake"(32).

Midlarsky (1998) brings an attitude as:

The relationship between democracy and Islam has emerged to the forefront of
international debate. The study argues a threat to the basic values of the West
including, its democratic mode of governance? It is the task of this article to
address this question by means of an empirical analysis of the relationship

between democracy and paradigm of civilization conflict. (p. 485)

Midlarsky claims the democracy the debate of the fundamental rights can raise an
attack in democracy.

Loewenstein (1937) concludes that the provisions of constitutional rights enshrined in
the American constitution reassured to associate several states in the direction of
planning a strong federal state avoiding anti-extremist legislations (p. 658). In this

way the fundamental rights contributed to strengthen federalism in USA.

UN Declarations of Human Rights (1948) and International Covenant on Economic,
Social and Cultural Rights (1966) guide and direct rights not only in the USA, France,
Nepal and India but also all over the world. The provisions of these Declarations and
Covenants are binding to the states ratifying them. De, D.I. (2000) truly argues, "The
articulation of highly cherished rights are useless until the guarantees of the rights to

move to the Supreme Court to enforce fundamental rights," (De, 2000, p. 847).

Similarly, Evans (2001) highlights the globalization of the state and the prospective
for greater levels of communication, facilitated by the rapid spread of information
technology, has encouraged the belief that the prospects for protecting human rights
and the global phenomena can be issue of each human (p. 2). The more he relates
democracy promotion to economic growth and development, the interests of global
capital and finance and conditions for globalization, than with human rights and

huaman security (p.638).

Robert McCorquodale and Richard Fair brother (1999) posit their view on

'Globalization and Human Rights'; international human rights are globalized. They
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operate beyond all borders all state mechanisms. They have become part of the
discourse in all most all societies, speaking to both the elites and the oppressed, to
institutions and to communities. Human rights are both a part of globalization and
separate from globalization. However, this globalized characterization of human
rights is subject to criticism as it doesnot reflect universal values, but rather western,

European ones.

Sen (2004) discusses, human rights are the criticisms in social ethics, sustainable by
public reasoning" and further he associates that "the understanding and aviability of
these ultimately linked with the reach of public discussion, between persons across
borders. The viability and universality of human rights are dependent on their ability
to survive open critical scrutiny in public reasoning” (Sen, 2004, pp. 4-5). Besides,
legislation implementation of human rights requires public recognition, agitation and
monitoring; and of course impartiality and objectivity, cutting the confinement of the
borders of the nation He emphasizes on universal nature of human rights and global

jurisdiction.
Literature Dealing with Fundamental Rights in Nepal

The trend of incorporating fundamental righs in the constitution of Nepal begun with
the promulgation of the Government of Nepal Act, 1948. The present constitution of
Nepal attempted to maintain a balance between equality and liberty, viewing them as

a compatible values.

Acharya (2008) explains the democratic constitution have a number of elements, in

which fundamental rights are key features of every constitution.

Krishna Pahadi and Purushwotam Dahal (2008) opine- human rights are the substance
gift of human civilization. As per the civilization changes; the protection and
promotion of human rights become more perspicuous. For the respect of human
dignity, the domain of human rights is broadened. New approaches of human rights

are evolved through the upheaval movements operated by civil society (p. 111).

Muni (2015) comments that the Nepal's Constitution, promulgated on 20 September
2015, has become a highly controversial document in spite of many impressive

features. It has been disapproved by the large constituencies of the marginalized
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groups-the Madhes, Janajatis, and women, however, the flexible Nepali Constitution
has ample room for amendments and given the political will, reasonable solutions

would surely be possible.

Likewise, Naidu (2016)-adds the newness i.e. republicanism, federalism, secularism
and inclusive democracy are the features of constitution of Nepal that declared in
2015 (pp.169-72). In the same way, Singh (2019) poses that "The new constitution
embraces the principles of republicanism, federalism, secularism and inclusiveness

.... finally ended the chances of monarchical revival” (2019, p.96)

Adhikari (2020); A Treatise on the Constitution of Nepal 2015- opines that the
fundamental rights and duties included in the Constitution are extensive and of vital
importance to address the myriad of socio-economic dissonance that persist in Nepal
in terms of caste, class, gender, geographical location and the status of various

marginalized communities (p.91).

Tripathi (2016); in "The constitution of Nepal: A Critique' synthesizes that the
Constitution of Nepal 2015 may compete for the top position among the world
constitutions in guaranteeing plethora of fundamental rights of the people and it has
been liberal enough to incorporate all the rights mentioned in the international
instruments of human rights. Further he has remarked the new Constitution has also
guaranteed some novel and even third generation rights such as victim's rights, Dalit's
rights, senior citizen's rights, consumer's rights and the rights to food sovereignty,

employment, residence and health (pp.118-119).

Adhikari (2020); in 'The state of Constitution Implementation and Federalism in
Nepal' has made an assessment on the comprehensive catalogue of fundamental rights
in the 2015 Constitution as he puts that there is an immense anomaly between the
economic capability of the country and the promise made about fundamental rights.
For instance, there is a vast difference between the constitutional commitment and the
country's capacity to make investments in health and education. Rights relating to
employment and shelter are directly related to the country's economic strength.
Implementing such fundamental rights is impossible without raising national income
and productivity, and improving economic condition with the current resources (p.
13).
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Karna (2020) comments that the new Constitution fails to address the demands of
inclusive rights, social justice related to affirmative actions raised by marginalized
groups such as Madhesi, Janajati, Tharu, Muslims, Dalits and others. Concurrently, he
suggests that the political rights won after a hard struggle need to be enjoyed by
backing them with duties and morality. The Constitution can still be reevaluated
through amendments which will also help in removing difficulties related to
transitional rights and to avoid shortcomings of the statute and make wider

acceptance.

Dina (2020); in puts her view- that the Constitution of Nepal 2015 is "Women-
friendly”. It has ensured one-third mandatory presence of women Member of
Parliaments (MPs) and in all the state structure. Accordingly, it has clearly made
mandatory the posts of either the President, Speaker or Deputy Speaker, Chairperson
or Vice Chairperson to be given to women. It also has provision for a separate
Women Commission for the sake of women empowerment. The Public Service
Commission (PSC) provisioned a higher limit of 40 years so that women can join

government services (pp. 39-41).

Hachhethu (2017)" synthesizes his view on new Constotution of Nepal 2015 that it
curtails the space of all identity-based federalism, electoral system based on inclusive
representation and reservation/affirmative action. So the amendment of the new
Constitution to broden the scope of identity and inclusion, particularly in federal
design, is sensible to move ahead towards a new vista of nation building in

conformity to the concept of inclusive democracy (pp. 379-380).

From the discussion all above, avoiding all the hinderances of the earstwhile
constitutions of Nepal the present Constitution expresses the determination to creat an
eg